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Walker's Admr. and Another v. Tyler. — Decided at Rich- 
mond, April 15, 1897. — Harrison, J : 
1 . Contracts — Limitations — Interest in land — Statute of frauds. One who ex- 
pends his money in aiding the owner of a lot in erecting a house thereon, but 
takes no evidence of the amount advanced, and can show no contract for the pur- 
chase of any interest in the lot, becomes a simple contract creditor of the owner, 
and his claim for repayment is barred after the lapse of three years, although he 
may have labored under the impression that he was to have an interest in the 
house and lot at the death of the owner. If there was a contract for an interest 
in the house and lot, the statute of frauds would preclude any action thereon un- 
less it was in writing. 



Terry v. City of Richmond. — Decided at Richmond, April 15, 
1897.— Ridy, J: 
1. Municipal Corporations — Use of streets by railroads — Liability for results of 
defective tunnel. A city is not liable for damages resulting from the defective con- 
struction of a tunnel under one of its streets by a railroad company, when the rail- 
road company is authorized to construct its road from said city, and the city permits 
the company to enter and use its streets for its roadway in pursuance of authority 
vested in the city by its charter. The right of the city to allow the use of its 
streets by the railroad company includes the right to permit the company to run 
under the streets as well as upon them. But permission to enter and use the 
streets confers no right on the railroad company to take or invade the property of 
any citizen without just compensation, nor does it sanction any tort the company 
may commit. Nor does the taking of a bond from the company to indemnify the 
city against loss by reason of the failure of the company to carry out its contract 
with the city render the city liable for the torts of the company. The company 
alone is liable for its torts. It is in no sense the agent of the city. 



The Manly Manufacturing Co. v. Broaddus and Another. — 

Decided at Richmond, April 15, 1897.— Keith, P : 

1. Board op Supervisors — Power to contract for public buildings-'— Suit by tax- 
payer to settle account between the Board and a claimant. The Board of Supervisors 
of a county in its corporate capacity has full power to provide public buildings 
for the county, and if it fails to do so may be compelled by the Circuit Court of 
the county by mandamus to perform its duty. Having power to contract for such 
buildings it may make any changes in the contract which it deems proper. In 
the absence of any charge of fraud or collusion on the part of the Board of Super- 
visors, a taxpayer cannot come into a court of equity merely to settle an account 
between a claimant and the Board growing out of a contract which the Board had 
full power to make. The Board has a full, adequate and complete remedy for 
the enforcement of its contracts, and the rights of all persons having contracts 
with or claims against the county are amply protected by the provisions of sees. 
836, 837 and 838 of the (Me. 

2. County Property — Possession by Board of Supervisors. The right to the 
possession of county property is in the Board of Supervisors of the county. If 
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the actual possession be in another the Board may acquire possession as other 
suitors do. 

3. County Property — Mechanic's lien on Public Building. The Board of 
Supervisors cannot give a lien on a public building of the county, nor does the 
contractor, nor those who furnish materials, nor the artisans employed in their 
construction, acquire a lien of any kind on them. Those who contract with the 
Board do so solely upon the faith and credit of the county and not with the 
expectation of securing their compensation by a lien. 



Sims v. Sims. — Decided at Richmond, April, 20, 1897. — Riely, J: 

1. Chancery Practice — Final and interlocutory decrees. A decree which dis- 
poses of the whole subject, gives all the relief that is contemplated, and leaves 
nothing to be done by the court is a final decree. But a decree which leaves any- 
thing to be done by the court in the cause is interlocutory, as between the parties 
remaining in the court. 

2. Wills — Trust created by will — Beneficiary or nature of trust not disclosed — Parol 
evidence. Each and every part of the last will and testament of a decedent must, 
under the Virginia statute, be in writing and executed in the mode prescribed by 
the statute, and if any part is parol, such part is, in the absence of fraud, void 
and inoperative. If a trust is created by a will, but the beneficiary is not dis- 
closed or cannot be discovered from the will itself, the trustee holds the devise or 
bequest for the benefit of the heirs or distributees of the testator. The equitable 
interest goes to them by way of a resulting trust. If the will discloses the bene- 
ficiary but not the nature of the trust, the latter cannot be supplied by parol, and 
the trustee is invested with a naked trust, while the beneficiary takes an absolute 
equitable estate, with the equitable right to immediate possession of the corpus of 
the trust. 



Carper's Adm'r v. Norfolk & Western Railroad Company. — 
Decided at Wytheville, July 1, 1897.— Keith, P .- 

1. Appellate Proceedings — Second writ of error in same case — Evidence the 
same on both trials — Law of the case. A writ of error was awarded at the instance 
of a defendant iu the trial court, the evidence was certified and the case heard in 
this court as on a demurrer to the evidence by the defendant, and the judgment 
of the trial court was reversed. At the second trial in the court below the evi- 
dence taken on the first trial was read to the jury in lieu of examining the wit- 
nesses, and the defendant demurred to the evidence. 

Held : The evidence on the two trials being exactly the same, the position of 
the parties in respect thereto was the same, and the decision on the first writ of 
error became the law of the case, and judgment was rightly entered for the 
defendant onits demurrer. 



